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that a deed was delivered as of the time it is dated or the date expressed in 
the acknowledgment. Eaton v. Trowbridge, 38 Mich. 454; Kendrick v. 
Dillinger, 117 N. C. 491; 9 Am. & Eng. Ency. Law (2nd Ed.), 152. 

Deeds — Description — Statement of Quantity Controlling. — The plain- 
tiff claimed title through a deed, the description of which was as follows : 
"Beginning at a cucumber, thence S. 8854 ° E., 86 poles to a stone; thence S. 
21 E, 26 poles to pointers, etc., back to beginning, containing 45 A. more or 
less." Plaintiff testified that it was the intention of the parties that this 
description should contain two smaller tracts, one of which, known as the 
"Lauck tract," contained two valuable oil wells, but by mistake the description 
by monuments, courses and distances did not include it and was vague and 
indefinite. The original grantor had subsequently given a deed of the "Lauck 
tract" to the defendant. Plaintiff filed a bill in equity to correct and reform 
according to the true intention. Held, the description by monuments and 
distances being uncertain, the statement of the acreage would control and 
equity would correct the mistake. Smith et al. v. Owens et al. (1907), — 
W. Va. — , 59 S. E. Rep. 762. 

In its effort to get at the intention of the parties when the description is 
ambiguous and uncertain, a court may disregard the usual rules of construc- 
tion. And so, although as a general rule a particular description will control 
a general description, the latter may control if it is clear, definite and certain 
and the former vague and doubtful in its terms. Martin v. Lloyd, 94 Cal. 195 ; 
Rutherford v. Tracy, 48 Mo. 325; Barney v. Miller, 18 la. 460. So descrip- 
tions by courses and distances may control references to monuments if they 
are more definite and certain as showing the true intent of the parties. 
White v. Lunig, 93 U. S. 515 ; Jones v. Burgett, 46 Tex. 284. And statements 
as to acreage or quantity may be given controlling effect in defining the 
parcel where the other parts of the description are not sufficiently certain or 
demonstrative. Field v. Calumet, 4 Sawy. (U. S.) 523; Hostetter v. 7?. R. 
Co., 108 Cal. 38; Morgan v. Lizotte, 54 Mich. 83; Blaney v. Rice, 20 Pick. 
(Mass.), 62; Oakes v. DeLancey, 133 N. Y. 227. Quantity may be made to 
control also where it is the essence of the deed or the parties contract for a 
certain definite amount, or if no description is given by monuments or courses. 
McClintock v. Rogers, 11 111. 279; Doyle v. Mullen, 15 R. I. 523; Barbour v. 
Tompkins, 58 W. Va. 590. 

Elections — Certificates of Nomination — Time of Filing — Accident and 
Mistake Causing Delay. — Complainant, a regular party nominee, sent 
his certificate of nomination in due time to the custodian of primary 
election records, but the same was not filed, through no fault of com- 
plainant, within the twenty-five days previous to an election required by 
the election law. (Laws, 1896, Vol. 1, ch. 909, §59.) Held (Vann and Bart- 
lett, JJ., dissenting), that Laws, 1896, Vol. 1, ch. 909, § 56, gave the supreme 
court power to relieve against the mistake, but that the power being discre- 
tionary and the supreme court having decided adversely to complainant, he 
was without remedy. In re Darling (1007), — N. Y. — , 82 N. E. Rep. 438. 
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Since it had previously been decided that the time of filing the certificate 
of nomination was mandatory, In re Cuddeback, 3 App. Div. N. Y. 103, the 
case turned on the construction of the following section : "The supreme 
court * * * * shall have summary jurisdiction * * * * to review the deter- 
mination and acts of such [a reviewing election] officer, and to make such 
orders in the premises as justice may require." (Laws, 1896, Vol. 1, ch. 909, 
§ 56.) The supreme court, following the case of In re Cuddeback, supra, 
held that in spite of the above section "there is no power in the board of 
elections or in the court to relieve a person from the consequences of a 
failure to act within the necessary time." In re Darling, 106 N. Y. Supp. 432. 
With this interpretation the Court of Appeals did not agree, and the dissent- 
ing judges agreed that it was "not only within the power but it was the duty 
of the supreme court to grant the relief sought by the appellant." The 
majority opinion decided that while the statute conferred the power on the 
supreme court to relieve against a mistake such as was shown in this case, 
their exercise of it was discretionary and, having acted, their decision was 
not reviewable. No cases aside from In re Cuddeback are cited, since the 
issue was one of statutory construction. It would seem, however, that the 
hard and fast rule laid down in In re Cuddeback, at least as that rule was 
understood by the supreme court, has been materially modified. 

Evidence — Admissibility of Conversation by Telephone. — Plaintiff 
offered to prove, by a witness who was not familiar with the defendant's 
voice, a statement as an admission of the defendant as to a business matter. 
The statement was made to the witness over the telephone by a person who 
purported to be the defendant. Held, the statement should be admitted. 
Holzhauer v. Sheeny (1907), — Ct. App. Ky. — , 104 S. W. Rep. 1034. 

The statement in question was made in response to a telephone call for 
the defendant, sent by the witness to the residence of the defendant. The 
leading case on this question is The Globe Printing Company v. Stahl, 23 Mo. 
App. 451, and supports the principal case in so far as the facts are similar. 
But in that case the call was sent to the place of business of the party. And 
in a later Missouri case this fact is made a very important reason for the 
decision. Wolfe v. Missouri Pacific Ry. Co., 97 Mo. 773. There the court 
says, "Where a person places himself in connection with the telephone system 
through an instrument in his office, he thereby invites communication in 
relation to his business through that channel." This same fact is emphasized 
also in Guest v. Hannibal & St. loseph Ry. Co., 77 Mo. App. 258. See, also, 
the case of Oskamp v. Gadsen, 35 Neb. 7, for a similar holding. Showyer v. 
Chamberlain, 113 la. 742, seems to support the principal case, but the facts 
are reported too briefly to ascertain the exact holding of the court. Swing v. 
Walker, 27 Pa. Super. Ct. 366, is opposed to the principal case, as is also the 
case of Kimbark v. The III. Car & Equipment Co., 113 111. App. 632. 

Evidence — Proof of Value — An Exception to the Hearsay Rule. — 
In an action against a carrier for damages alleged to have been caused by 
negligent delay in transportation, the defendant objected to testimony by 



